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0 JEAHOJ 3AKOHCKOJ N3PELA
(AHATN3A 4J1. 933. OL3-a)

Haspwmnno ce cto roguHa of foHowena OnwTer UMOBUHCKOT
3aKOHUKa 3a KraxkeBuMHY LipHy Topy. Buo je 10 jegaH of Haj3Ha-
YajHNjuUX NpaBHUX fJorahaja y uctopujn Jy>kHux CnoseHa. He camo
CBOjUM OpYXLUeM 1 60jeBMMa, HEro M CBOjMM 3aKOHOM, jefHa Masa
Ap>KaBa CKpeHyna je naxwy LMBWMAM30BaHe EBpore, na v cBujeTa,
Ha cebe. [orahaj, 3aucTta udyfgecaH M HecBakugaluwu. Hjo, jegHo je
n3BjecHo, cTBapajyhu 0Baj 3aKOHMWK, jefaH Myfap MpaBHUK Moaurao
je cebu crnomeHuK, Ymnjy BpujegHOCT BpujeMe noTephyije.

Hwuje Hamjepa 0OBOr CKpOMHOr pafja ga rosopu 0 3Hayajy, [o-
MeTy ¥ ofjeKy 3akoHuka. O y3pouuma v HauvHy HEeroBor HactaHka
HehemO roBOpUTW, HU O HErOBOM ayTopy. 3aTo LUTO CYy HeKa 0f 0BUX
nuTata Beh ob6jallbeHa, a U 3aTO WTO OM TakaB 3axTjeB YBEMKO
npesasniasno 3Hawe M CNoCcOBGHOCT jefHOr 4oBjeka. Benuka pfjena
Tpaxke U Benvke Tymade. TayHuje, 0Baj 3aKOHWK 3a CBOje pasymu-
jeBarbe N objallrbaBatbe 3axTjeBa MYHOCTU MOMyT CBOr TBOPLA.

A Bpujeme y KOM XVBUMO CBE BULLIE TPAXKM YCKe creumjaincre
y CBUM 06/1aCcTMMa HaykKe, jaCHO Mokasyjyhu fa ce OBako COXeHUM
M cnojeBUTUM Ajenuma, nonyTt OMWTEr MMOBUHCKOTP 3aKOHMKa, MOXe
NnpuUCTynaTy CBe BULLE HAMOPOM KOJIEKTMBA ayTopa.l

Hactojahemo fa M3 MHOLWITBA C/0jeBa OBOr MpPaBHOr ,,0praHu3-
Ma” W34BOJUMO Camo jedHY decTuudy, ,,hennjy”, camo jefHYy HOpMmy.
Hagamo ce pga he aHaim3a nokasaTu KOMMKO je C/IOXKEHO U
C/10jeBUTO TKMBO OBe 4y[leCHe TBOPEBWMHE, KOJIMKO MHOI0 MOXe [a
CTaHe W y camo jeflHOj HOpPMW, jelHOM MPAaBHOM Npasuny.

! Ojeno Bantaszapa boruwwuha 3acnyxyje Behy WHCTUTYUMOHaNHY na-
XY Off OHe KOja My Ce Moknawa. HaxasocT, MHOrobpojHW HErosu pyKonwu-
cu jow Hm%/cpeheHm, HUTK Cy MPUCTYNayHW LUMPOj jaBHOCTW. 3aTo CMartpamo
fa 6u CAHY, JA3Y n UAHY Tpebane fa npucTtyrie 3ajefHUYKOM MPOjeKTy
06jaB/bmBara LjenokynHux gjena B. Borumwuha. To je Halw gyr Agjeny u nme-
HY OBOr Be/MKaHa NpaBHe MUCAW.
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Hwnje yobuuajeHo fa ce y 3aKOHMKe YHOCe M3peKe, Koje umajy
06/1MK npaBuna, ann cy 6e3 obase3yjyhe cHare. Y Tome je jegHa of
ocobeHoCT OnwiTer UMOBMHCKOI 3akoHMKa. Ha kpajy OW3-a Ha-
nasun ce nocebHM pasgmo ca NoAHac/loBOM: ,,Heke 3akohauke (npas-
HUYKe) M3peKe M MOCTaBKe KOje, MaKo He MOry 3akoHa HU MnpenHa-
YATU HW 3aMjeHUTU, MOry My, unak, 06jaCHUTU pasym KU cMmucao”.
M3 Hacnosa oBOr pasfjena npousniasn KapakTep Herosux 4saHo-
Ba, Kao M Hamjepa TBOpua 3akoHWKa. Y OBUX 4yeTpheceTak U3peka
cafpXaHa je cBoOjeBpCcHa unoszoduja M 3aKOHMKA, U HErosor ay-
Topa.

MpegmeT Hawer paga je unaH 993. ON3-a3 M3peka cagpkaHa
y OBOM 4naHy rnacu: ,,Ko camo pujeunm 3akKoHCKe 3Hafde, Taj joul
3aKOHa He 3Ha [0K My He cxBaTu pasym u cmucao”. To je jedHa of
NnpaBHMUX M3peKa Koja Mpoxmma umTaB 3akKOHWK, U Koja Ce U Yy He-
KVM HEeroBux ApPYyrum 4naHoOBMMA, BULLE WU Make, WU3PUUYUTO Mo-
HaB/ba. (O}

Osa npaBHa n3peka Huje bornwunhesa. Kby cpehemo 1 y pum-
CKOM npaBy, Kof YNnuHujaHa, raje ce kaxe: ,,borbe je obpatutu Bu-
We naxJwe Ha CMUCao Hero Ha peun. CMUcao je BaXKHUjU of peun 4
Moxe To 6uTM nocreeamua bormwuheBor no3HaeBaka fjena 0BOr Be-
JINKOT PUMCKOT MpaBHUKa, ain U He Mopa. CnvyHa m3peka morna je
HacTat¥ 1 13 Opyrux m3sopa W y3poka. To U Huje HajouTHuje. HbeH
3Hayaj HUje Y HEHOj OPUTMHATHOCTW.

HbeH 3Hauaj je MHOro BULLE Y MOrNeAMMa HeHor aytopa Ha Ty-
Mayetbe, CXBaTakbe U MpuMjetbmBatbe NpaBa. Ha teroB NpucTyn npa-
BY, Ka0O CUCTEMY HOpPMW Koje Tpeba Aa perynuily noHawawe y apy-
LITBY. » "

AHanusunpajyhu oBy M3peky, MNokyllahemo Aa OAroBopuMMO Ha
HeKo/IMKO nNuTana. MpBo, 3a KakBO Ce TyMayewe rnpasa boruwvh 3a-
naxke. [pyro, 3aliTo OH 3acTyna TakaB cTaB. Tpehe, [0 4yera Moxe
[OBECTU NnpuMjeHa 0Be m3peke. M Haj3ag, y Yemy je HeHa aKTyenHoCT
y HalvM yCnoBumMa.

HapaBHO, CBako Of MOMEHYTMX MNuUTawa MOXe OuUTU npegmeT
nocebHor paga. 3ato heMo Ha CBako 0 HMWX OArOBOPUTU CaCBUM

2 ,Ha Taj HauumH, nuwe H. MaptuHoBuh, 3rofHWM pacropegom rpahe,
Boruwwuh je ctonuo y 3akoHWKY [Ba Aujena: 3aKOHWK W YL6eHVK, cBe y thop-
MU 33KOHWKa. YU6EHWYKM KapaKTep 3aKOHWKY je Aao € 063vpoM fa Taja y
LipHoj Topu Huje Guno cygwuja ca MpasHUM (HaKy/ITETOM HEro cy 10 6unmn CBe,
¥rnaBH0M, JbYIN M3 Hapofa Ca HajocHoBHMjoM nncmeHowhy”, BAJTTA3SAP BO-

VW | (Actopuja kKogmdurkaumje LPHOrOpcKor WMMOBMHCKOP npasa), Lle-
TMhe, 1958., ctp. 211

3 3a Wy CMO ce onpefujenunu, jep OHa, MO HalleM MULLIbEHY, Hajborbe

n3pakaBa Hamjepy M UWb KOju Tpeba fa Ce MOCTUrHe YWTaBUM “pasfgjesiom.

~ 4 Y opurnHany rnacu: »Melius est sensum magis %\uam verba ample-
cti«, B. [I. Ctojuesnh — A. Pomay: DICTA ET REGULAE IURIS, Il wn3a.
Beorpag, 1971, ctp. 255. CnuuHa je v m3peka: »Ratio est legis anima; mutata
legis' ratione mutat et lex — Cmucao 3akoHa ie terosa Aylla; rMpoMeHOM
CMWC/MAa MeHa Ce U CaM 3aKOH«, HaB. fjeno, cTp. 433.
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KpaTKo, MoKyluaBajyhu fa M3Hecemo OHO HajouTHuje. Jep cmarpamo
fa cy oBa nuTaka MehycO6HO MoBe3aHa, fa JIOTMYKW Mpousnnase
jeaHo u3 gpyror, fa 3ajeqHO YMHE UjennHy.

LLta je bBoruwunh XTMo 0BOM M3peKoM? TayHWje, 3a KakBO Ce
TyMauderwse OH 3anaxe? W ga /n ce OBa M3peKa jaB/ba camo Yy “/l.
993?

HaBefleHa Makcuma He rojas/byje ce NpBY NYT W jeVHO Y u/.
993. O3-a. Kby cpehemMo M Yy HEKMM paHWjuUM 4iaHOBMMA, BULLE WU
Mare, M3PUYNTO CAOoMLUTEHY.

Tako ce y un. 4. nponucyje: ,,Kag ce ABoymu Tpeba /i1 HEKO
3aKOHCKO MNpaBwu/Io MPUMJEHUTU HEKOM TMOCy WU Cchyuajy, wuam
Kag NpaBWIO HUWje Ha MpBW MOrneq nocee jacHo, Taga he ce npubje-
hn K HapouuTy Tymadetpy (776, 777), ja On ce pasasHao npasu My
CMMCa0 M UCTMHUTA Hamjepa KOjy je 3akoHofasal, MMao Kafj ra je
noctassmbao (778)”5 CnuuHe oppef6e Hanasvmo My un. 3. m 15, Ay
yn. 776. c1. 1, u3pnumto crtoju: ,,Kag ce rof KakaB 3aKOH Tymauu,
Hajnpuje Basba OA4PeaUTW, Y KOAMKO Tpeba, MPOCTU pasym U CMu-
cao camux pmjeun”f W3pase pasym M CMMCA0 3aKOHA Ha/lasuMo Uy
yn. 802. n 8117 Y Be3n ca un. 993 crtoju n un. 1026. koju rnacu:
»,Kaf Tymauuwl yrosop, Masu Ha pujeun, an’ Baszfa ¢ 0063MpOM Ha
BO/bY M Hamjepy” s

HasefgeHo Ham rosopu fa uv3speka m3 4. 993. npoxuma 3ako-
HUK U YyBUWjeK Ce, BULLE WNN Marbe HarnawleHo, jae/ba OHAa Kaj ce
pagn 0 Tymauewy HEeroBmx HOpMU, a TyMayewe je OCHOBa Herose
NPUMjeHE.

M3 peueHor npousunasn ga ce boruwunh sanaxke 3a T3B. Uui>-
HO U CMCTEMATCKO Tymadewe npasa.) Hberoe je 3axTjeB ga ce no-
nasv Of UujenvHe MpaBHOr MOpPeTKa, a Aa Ce Mmajy Ha ymy Lu/besu
Koje Tpeba Taj nopedak pAa ocTtBapu. A [0 caMOr Uw/ba A0Masumc
KpO3 ca3Hare, Hamjepe M BO/be 3aKOHOZaBUaA.ll 3Hauu, 3HaTU HOpMY
je caMo HeornxofaH, anv He U [0BO/baH YC/0B 33 HEHO Ba/baHO TYy-
Mauerbe 1 npumjeHy. Of OHOr KO npumjerbyje 3aKOHUK Tpaxku ce
Oy6/be 1 WwKMpe 3Hawe. Ha Taj HauMH ce M AjenaTHOCT OHMX KOju
NnpuUMmjeryjy npaBo YMHW OLrOBOPHUOM, aivi U Y3BULLIEHW)OM.

3awTo oBakaB MpucCTyn y 3akKoHWKY? [10 Halwlem MULL/beRY,
OH je noc/beguua boruwmhesor rnefarwa, He camMo Ha Tymayere U

5 ONWTN MMOBUHCKN 3AKOHUK 3A KHAXEBUHY LIPHY TO-
PY, HaBefeHO no Kwuau: B. bornwwuh: M3ABPAHA AENA u OMNWTU NMO-
BHCKW' 3AKOHWK 3A LIPHY TOPY, Beropag, 1986., cTp. 247—38

6 Wcro, ctp. 418.

7 Ucto, ctp. 424. n 426.

8 Ucro, CTp. 468. Y HanoMmeHu Koja ce Aaje UCTWYe Ce fa je Y MpPBOM
W3faiby 3aKOHMKA OBaj u41aH rnacvo: ,Kaj Tymauwil yroeop, nasu pujeuu,
M jow BuLIE BO/bY U Hamjepy”.

9 O Tymauewy npasa sugjetn P. Jlykuh: TEOPWJA OP>XABE W MPA-
BA, k. II, L u3p., Beorpapn, 1958., ctp. 239—240 n 241—2.

1) To Baw M 3a Yrosope, Kao LUTO Ce BWAV W3 HaBefeHor un. 1026, jep:
,,Pa3roBop je pasroBop, a YroBop CTpaHama 3aKOH”, Kaxke ce y un. 1020.

18
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npvMjeHy rnpasa, Beh W HEroBor cxsartakwa HacTajawa, OfH. CTBa-
parwa npasa. OHaKo Kako je OH MPUCTYMao npouecy cTBapaka 3ako-
HUKa, TaKo je W TPaXKMO Ja Ce Ha 3aKOHWK rfefa y Hergsoj npum-
jeHn. To je, y cywTuHW, COUMOMOLLKM NpucTyn npasa.! 3aTo ca
npaBoM MOXemo pehu ga je ocHOBHM BoruwmheB cTaB 610: 0f >Ku-
e0Ta Ka npasy, W 0f npasa Ka >XWBOTY. Y CYLUTUHM, TO je Martepuja-
JINCTMYKA KOHLEMUMja 1 nornes Ha npaso.

Mpousmnasn pga je borvwwmh npaBo cxBaTao Kao CPeACTBO 3a
noctusamwe npeasvheHnX uUubeBa. 3aTo je OH J06po 3HAoO fda To
CPeACTBO Mopa OWUTUM MpUMjepeHo uwbeBMMa. A [0 NPUMjepeHnX
cpefcrasa 3a OCTBapvBake LU/beBa y ApYLUTBY MOXe ce gohu camo
ako ce TO ApyLUTBO L06pO Mo3Haje.

Teopay, OMN3-a 610 je 4oBjeK BeOMaA LUMPOKOr 3HaHa W rorse-
fa. OH je cyBepeHO BNafao 3HakeM U3 pasmuntux obnactu. 3aTo,
C MpasoM, MOXXeMO pehu [a je Heroso Ajesnio noy4vaH v nnjen npum-
jep Kako cy penaTmBHe W BjeLUTayke orpage u rpaHuue nsmehy Hay-
Ka. Kako je HYy)>KHO 3a CTBapare WCTMHCKUX BeNMKuUX ajena wsahwu
13 yckux Meha CTpyKe 1 Mo3HaBaTV BeOMa LUMPOKY 061acT ApyLuTBe-
HUX nojaBa. TO je NOCeOHO BaXKHO MPWU U3pafn 3aKOHWKa KOju pe-
rynuwy 6pojHe ApywiTBeHe ofHoce. 3ato boruwwvh n Heroso Ajeno
N JaHaLHVM MpaBHULMMA MOXe MOCY>XUTU 33 BeNIKU Y30p.

OH ¥ HeroB 3akOHMK Cy Hajbo/bu MpUMjepu Kako ce Hopme
He cTBapajy W He HacTajy m3 cebe camux, Beh M3 cBujeTa ApyLUTBe-
HUX OfHOCa W BPWjeAHOCTU KOjU WX OKPYXKYjy. A Takas MnpucTyn

cTBapary npaBa 06aBe3yjy M MPUINKOM MpoLeca HeroBor Tymade-
Hba.

OBVM He >XenMMO Aa TBPAMMO Aa je borvwmhes COLMO/OLLKM
MpuCTyn y CBMM CBOjUM acrekTuma n pesynratvima MnoTnyHo WCTU-
HAT M Hay4yHO npuxsBat/bmell Xohemo camO fa HarnacMMo MCrpas-
HOCT H-eroBOr MeTOZO/OWKOr MosasnTa Y KOMe je OCHOBHW MPUH-
uun da 3a NpyMMjeHy npa.a HWje LOBO/LHO 3Hake Camo ,,pujeun 3a-
KOHCKMX”. To je jedHa Of BeNMKUX UCTUHA Koja He rybu Ha CBOjoj
aKTYe/fIHOCTW HW Y HalvM ycnosuma. 360r ceera peyeHor boruwmha
C NPaBOM MOXEMO CMaTpaTy MMOHMPOM COLMONornje npasa Koj Hac.l3

11'J. Oanvnosuh y [MMpegrosopy 3a W3abpaHa gjena B. boruwwmha, us-
Hocu da ,boruwnhes MeTod paja YKibyuyyje W LUMPOK COLMOJIOLIKM MPUCTYN
Yy M3yyaBatby MpaBHMX 06M4aja W ripaBHe WCTOpMje”, HaB. Ajeno, cTp. 32.

12 OBMM MW He TBPAMMO HW fAa je y CBMM CBOjUM [jenosuMa M HopMama
3aKOHVK ,KMBMO”, OfiH. NpuMmjerbnBag cé. 3a jeaHO TakBO TBphere MoTpebHo
je TeMe/bUTO COLMOMIOLIKO M UCTOPU|CKO WCTPaXMBakbe [APYLITBEHE CTBapHO-
CTW Yy Nepuody nocnuje AOHOLleHa 3aKOHUKA.

13 PeyeHo He 3Hauu fda je borvwwmh vmao jacHy Hamjepy fa MocTaBsu
Teme/be M Ja CWUCTEMATCKM pa3Buje jedHy couuosiormjy npasa. He. [o osor
TBpherwa [0Ma3MM0o Kpo3 aHanm3y pesyntaTa [0 kojux je Bormwwh gowao ko-
pucTehn Ce CBOjOM METOLONOMjOM. ToM cmucny, J. JaHunosuh uMCMpaBHO
uctmye: ,boruvwunh je y Hac npBu MoCTaBuo NPo6reMe COLMja/THUX U eKOHOM-
CKMX (hakTopa y pa3sojy npasa”, Has. fjeno crp. 37.
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Caga hemo nokyLaT aa nokKaxemo [0 Yera Moxke (LUTO He 3Ha-
yn ga M Mopa) da [oBefe NMpuMmjeHa oBe um3peke. Kao ocHoBa oBor
pasmatpara 6uhe napanena mnsmehy nornega u 3axTtjesa boruwunha
N, Takohe uyBeHOr npasHoOr mucnvoua, Yesape bekapwuje.l

Kao 1 cBe nojase, Tako M NpaBO HOCK Yy CebM MCKOHCKE CynpoT-
HOCTW. JedHa 0f HWX, ChHeunuyHO MnpaBHa, je NPOTMBYPjEYHOCT
n3mMehy npuHUMNa 3akKOHMTOCTU M NPUHLMNA LjenvucxogHucTun. Mpu-
Yya 0 CyKoby oBa ABa Hadena fgorahana ce n goraha Kpo3 UCTOPUjY Ha
MHOr0 HayvMHa. MHoro Tpygfa, XapTuvje U MacTuna YTPOLLEHO je fda
Ce HeKM 0 OBUX MPUHLMNA onpasfajy M MPUKaXKy Kao jeauHO WU<r
npasHUM. OBO HUje CXOMAaCTUYKO NUTake. Hberosa NpumjeHa y rnpak-
CU MMasa je BeOMa 3HaudajHe, a He pPUjeTKO W TparuyHe nocrbefuue.
OBO NuUTake HUje HM camMo MpaBHO. O HeMmy NpaBHULW, BULLE 0f
ApYrvX, pacnpas/bajy, ain Moc/beuue npuMmjeHe OBMX Hadena CBU
[OXNB/baBajy.

AHannza un. 993, Kao 1 Hekux gpyrux vnaHosa OlW3-a noka-
3yje ga bornwwmhy Huje faneka vjeja Kojy cagpXu npuHUMN uje-
nmcxogHocTn.S  JegHoCTaBHO, He Tpeba Ce UCK/bYUYMBO U CAwnjeno Ap-
»KaTu Hopme 3akoHuKa.lf HapaBHO, M3 TOra He npousunasn ga je
borvwwuh noTnyHo HuMojawiTaBao W 3aHEMapMBaO 3HAYaj 3aKOHU-
TOCTULT Y KOPUCT LLjeNIMCX0AHOCTK.18

Jakne, nako borvwmha He MOXEMO O3HAYUTWU 3a MOTMYHOr U
NCK/bYYMBOI C/bef0eHNKa Hayena LUjesIMCXOAHOCTM, MnakK, uma um-
HeHULAa KOje Hac HaBofe Ha 3ak/byyak da je Ta uaeja wemy 6una
focTta 6nncka. Haveno Koje aHanvsvpamo, MOXAa BULLE 04 ApYrux,
TO Nokasyje.

JepaH pgpyrn nosHatu npaBHUK — Yesape Bbekapuja, 6vo je
OropyeHV MPOTMBHWUK Hayena LjeIMCXOAHOCTN Yy TyMayewy U npu-
MjeHn npaBa. OH M3pPUUMTO Kadke: ,.Hema HuLITa omacHuje o4 OHor
yobuuajeHor akcuoma fa Tpeba ucnutuBatyM [yX 3akoHa. .. CBaku
YOBjeK MMa CBOje rneauLiTe, a M OHO Ce pasfvKyje seh npema Tpe-
HYTKy. [lyx 3akoHa 6uo 6u, npema Tome, pe3ynTtar fobpe vnu noLue
NOTUKE Cyua, HEeroBe Nake Wan oTexkaHe npobase... Mo Tome 6m ce
cyfovHa rpahaHvHa Mujerbana Bullle nyTta Beh camum Mnpenasom he-
roBor npegmeTa of jegHor cyfa Ha gpyru. .. Mo Tome 6w ce goroau-

14 CsjecHn cmo Benuke Tewkohe y nopehewy MuLberwa borvwmha u
bekapuja, jep npeu ce 6aBU KPMBUYHWUM a [JPYr UMOBMHCKMM NpasoM. A
3Hamo [Ja MocToju BeOMa Be/vKa pasnvka u3mehy oBux rpaHa npasa. Ho, u
nopes Tora, CywTuHA [Ba MPUHLUWNG, O KOjUMa FOBOPUMO, MOCTaje W Y jedHoj
W'y gpyroj obnactu.

9 O Tymauewy npasa Bugjetn P. Slykmh: TEOPUJA OP>XABE U TMPA-
BA, k. 11, 111 n3g., beorpag. 1958, crp. 239—240 n 241—2.

16 N3peka y un. 1014. rnacu: ,HW y npaBy CBOMe He Tjepaj MaK Ha Ko-
Hau”.
. 5 O nojmy Lu%enmcxo,qucm y npasy Bugjetu NMPABHA EHUWKIIOMME-
OWNJA, beorpag, 1979, 1979, ctp. 144,
18 O Tome Hajborwe cBjefoun un. 988. Koju rnacu: ,,3aKOH je 3aKoH, Ma
Kako onop 61o”.

18*
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Nno Aa UCTU CyA KaXKrbaBa WUCTE 3/10YMHE PasNMuMTM KasHama y
pasnnunTo Bpujeme, jep Ce HUje Ap>Kao CTaHOr M MPeuusHor cfosa
3aK0Ha, Beh Baps/buBe HeCTaIHOCTM TyMauewa”l) [akne, BMAMMO fa
je Bekapuja opfiyyaH 3aCTyMHUK NPUHLMMNA 3aKOHUTOCTU, Tj. CTPUK-
THOT MOLUTOBaka cfiosa Hopme.2

Ynopehyjyhu oBa fABa npuHUMNal He MOXeMO TBPAUTU fOa je
jefaH wnu gpyrn mucnunay, y npasy. Jep,, 3axTjeB fa ce ,,M3a” Hop-
MW Tpaxu, OTKpPMBa W CMpOBOAM AyX, pasyM WM CMKCA0 3aKOHa,
He 3Hauu, camo Mo cebu, HM Jobap, HM fow 3axTjeB. NpecydaH Kpu-
TEPUJYM jecy NpakTU4He Mnoc/befuue Koje ce OCTBapyjy NpuUMjeHOM
0BUX MpuHuuMna. buno je npumjepa y uUCTOpUjU Kada je npuHLMN
LjenIMcXofHOCTH, Y CBOjOj MPUMjeHW, u3asmMBao TparuyHe MOC/bEAU-
ue. Ann, nma n, He Maso, Npumjepa 6e3QyLUHOr NMpPUMjerKBatba Koje
Ce CTPUKTHO APXXWM C/oBa 3akoHa. HapaBHO, uma npumjepa n gpyre
BpCTe 3a 06a Hauyena.

MNoka3syje ce Aa yCnoBu Yy KOjuMa Ce CMpOBOAWM jeAHO Hauyesno
ogpehyjy n noc/eeguue Koje he oHO M3a3BaTW, a MPEKO HUX U cam
KapakTep Hayena. VCTv nNpuvHUMN Y pasivMynTum ycrosuma Jaje pa-
3nmunTe nocregunue.22 NMpomjeHoM ycnoBa Mujerajy ce U nocrbeuue
Hekor Hayena.

M3 TOr pasnora, HeTa4yHoO 6M 6UNO CynPOTCTaBMTU Boruiumvheso
N BekapunjuHO MonasvLiTe Kao TayHO M HEeTayHo, Kao NPUXBaT/bMBO
N HEMpuxBeaT/bMBO, Kao OMpasAaHO WM HeornpasfgaHo. CaMo Kpo3 aHa-
N3y [PYLUTBEHMX OfHOCA Y KOjUMa CY >XVBjesiv 1 CTBapasiv MOXKe-
MO Hahu KpUTepujym onpaBfara uav ofdaumBarba HUXOBUX CTaBO-
Ba.4 ANV HW Taga He 6U MOrnM LOHWjeTM KOHayaH cyf 0 npupoau
camux Hauvena.

72 Cesare Beccariaz: O S3N1OYMHUMA N KASHAMA, Cnaut 1984,
cTp. 74.

0 Ha uctom wmjecty bekapuja nuvwe: ,HenpuknagHocTM Koje HacTajy
360r cTpore npuMjeHe CrioBa Ka3HEHOr 3aKoHa He mory ce yonhe ynopeauti
C NOLWMM Mnoc/beauLama Herosa TymMayera”.

) 21 Moce6bHo, M BeoMma 3HA4ajHO, je NWTame 3alTO OBaKBE uieje Kop
jepHor v Kog gpyror mucauvoua. W To je. y Hajsehoj mjepu, objallmbuBo y yc-
NOBMMa Y KOjMa Cy Ce (hOpMMpasia HUXO0Ba MULLbEHA W MOrjeAn Ha Mnpaso.

22 MoHTeckuje nuwe: ,,Hapon%/, 3a KOju Cy HarnpaB/beHW, TU 3aKOHW MO-
pajy 6uTW TONMKO CBOjcTBEHW, fa he 6WTW BpO pge aK cnyqaﬂ(, aK0 3aKOHM
JefiHor Hapofja Mory OfjroBapaTyi HeKom Cc}gyrom”, YXY 3AKOHA, uutu-
paHo no kwu3u: [. Mejosuh: ®PAHLLYCKA MPOCBETUTE/BCKA ®UNN030-
DOUIA, IV un3parbe, 3arpe6, 1983. ctp. 157.

23 Ha 1o ykasyje BonTtep: ,,... 3aKOHW Cy MpaB/beHn Mo Mjepu, No Bpe-
MeHy, MO MjecTy, no notpebu uTh. Kafja Cy Ce NoTpebe MPOMEHWSe, 3aKOHW

KOJ/_M cy octasm noctanm cy cmewHn”, ®UNT030PCKI PEYHUK, Hosu Cag,
1973, cTp. 143.

X4 A. LpuTaHuh y YBoagy 3a BbekapujuHo fjeno objawmasa unme je yé-
NOB/beH TakaB bekapujuH cTaB: ,, TUMe je XTMO MOTMYHO CTaTu Ha Kpaj npu-
MjEHV Hadena Herfallibux TeopeTnyapa KPyUBUYHOT Mpasa Koju Cy Hay4asain

a 3/104MHN HUKada He CMWjy OCTaTW HeKabKHeHW M fAa 3a TO 3aKOHW Mopajy
UTW HajLuMpe WHTepnpeTupaHn”, Has. gjeno, ctp. 33.
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OcTaje jow fja nornefjamo y 4emy je 3Hauyaj HaBefeHe U3peke
[aHac, 3a AaHalluer npasHMKa. [pBEHCTBEHO, M3peKa cagpXaHa y
yn. 993. ycmjepeHa je NpOoTWB HOPMATUMBUCTUYKOrS CXBaTaka Nnpasa.
Hawe Bpujeme, nopep ocTtanor, Kapaktepuile v T3B. UMMNepujasmsam
HopMaTuBM3Ma,Xf Yy npakcu N y mulsbewy. CBUJECT MHOIMMX Mpas-
HVKa OCTaje 3aTOYEeHWK Yy CBUjeTy HOpMu. CBe Mame Ce UCTpaxyje
wra je 6uno npuje LOHOLUEHA HOPME, Kao W LUTa HEHO MOCTOojaHe
Tpeba ga nocTurHe.

Mocrbeamua HOpMaTMBU3MA je CY)XKeHa U WUCKPUB/bEHA CBUMjecT
Koja cMaTpa fa je [OBO/bHO HEeLWTo Aa ce Mpornuwe, na ga ce nocrbe-
Auue ofmax u ocTBape. TakBa CBMJECT Ce 3ak/akba 13a nponucaHor,
LITO je, y CTBapw, ApPYro nvue Hemohu npef CTBapHMM U He3Hawa 0
HeMy. JOW jeAHa MOC/beAmua HarnaweHor HopmaTuBu3Ma je U Of-
CYCTBO Mjepe mM3Mehy oap>kaBarwa M MNpojeKTOBara noctojeher. Ha-
Y/H Ha Koju je OnWTU MMOBWHCKM 3aKOHUK paheH MOXe U JaHac
[Ja nocny>ky Kao Beoma MNoyyaH npuMjep Kako Tpeba cTBapatu 3a-
KOHe.Zl

MorpewHo 6u 6KMNO Ja 3ak/byunMmo fa je TBOpay, 3aKOHMKa He-
rmpao noTpeby 3Hara M NOCTOjaka HOPMU. YOCTaIOM, Aa 0Baj Knacuk
npasa HWje Nponucuma 1 3akoHMMa npuaasao 3Hadaj, 3ap 6u ce npu-
XBaTMO Tako TELUKOr, afv W 3axBajIHOr, MOC/a, Kao LWTO je m3paja
WMOBMHCKOI 3aKOHWKa 3a jeflHO Hepa3BMjeHO ApyLiTBO. boruwuh je
BjepoBao Yy MOh 3aKOHCKWX MPOMuca, Yy CHary HOpMaTWBHOI. AHau-
3MpaHa u3peka Kasyje camo fa je OH 3axTujeBao [a Ce 3Ha BuLLIE U
Ly6rbe of cnosa HopMu. Kao LUTO je peyeHo, OH je cmatpao Heomnxopn-
HVMM NO3HaBake HOPMU &/l He 1 JOBO/bHUM YC/IOBOM 3a BasbaHy Mpu-
MjeHy npaBa. lNo3HaBatbe nponuca je camo A0 06pas3oBarba CBaKOr
WUCTUHCKN TeMesbUTOr npaBHUKa.2

OBM 3axTjeBMN Cy BeOMa aKTye/IH/ U AaHac y yc/oBumMa Kafa ce
0, CaBpeMeHOr npasa 1 MpaBHUKa TPaXXW [a He camo ofpXkasajy, Beh
W NPOjeKTyjy CTBapHOCT.

% HapaBHo, OBfje pasnMKyjeMO HOPMATUBHO CXBaTatbe Mpasa Of HOJ)-
maTmsmucTUykor. O BoruwnheBOM CxBaTakby 3aKOHa W npasa BuUAjeTu 4. 783.
n 784. 3aKOHMKa.

26 HopmaTuBuM3am y Trpasy, Y HalUMM YC/IOBMMA, Y CYLUTUHM je jedaH of
06/1MKa  McnosbaBatba BonyHTalplmsma y nomTuuM. Buio 6u 3HauajHO M3yua-
BaTW Be3ly OBe ABuWje nojase. [pu TOMe je BeOMa GUTHO TPAXKUTU U HaNA3MTU
UXOBE KiacHe OCHOBE W HOCMOLE.

21 O TOMe je Hajborbe H{WI camor borvwwuha. Bugjetn B. Boruwwuh: ME-
T04 N CUCTEM KOANPUKAUWMIE MMOBMHCKOIT MPABA Y LPHOJ
FOPW, beorpag, 1967. ctp. 135—151.

%8 O Tome noyyHo u nujeno nuwe [. CTojueuh: ,.3a thopMupare mna-
[Or MpaBHMKa je W3BaHPeLHO BAXKHO [a ycaau y cebe cxBaTamwe Aa MpaBHUK
Huje Cnenn mepay npasde Cca BaroM Ha 4YnjUM TacoBMMa nexke 6e3nMyHe mace
naparpada, /byam 1 fena v fa 3aKoHW HUCY camo maca naparpada, Beh ga
cy pesynrar ofpeheHe MoONUTUKe BOReHe Yy ofpefeHNM KOHKPETHWUM YCI0BUMA,
KOje OH Kao Takee Tpeba fa NPUMeHW Ha cnyq%ese KOju Cy Takohe Hactamm
y Oﬂpef‘ke/HOj cpeauHn 1 ogpeheHnm ycnosuma’, PUMCKO MPUMBATHO TPA-
BO, XIV wu3pg., beorpag, 1985, ctp. 7.
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N pa 3ak/by4yMMO 0BO pasMuLL/barbe O jeflHOj HOpPMM 0BOr Mo-
3HATOr 3aKOHMKA, KOju je jedHa of Haj3Ha4ajHUjUX TBOPEBWMHA Halle
KynTypHe GawTuHe. Mokywann cMo ga 06jacHMMO jedHY Of M3peka
360r KOjuX 3aKOHUK MMa 1 ANOAKTUYKY hopmy. Kpo3 by, Kao Kpo3
npusMy, npenamMajy ce MmHorn boruwwuhesu norneau o npasy. bes Ha-
Mjepe Oa MOHaB/baMO PevYeHO, MOXXEMO Kao HajouTHuje n3syhu 3a-
K/byYak Aa 0 nojeauHUM NpaBHUM MopeuumMa, 3aKoHUUUMa 1 HopMama
He CyAuMMO, NPBEHCTBEHO, Ha OCHOBY OHOra LUTO OHW MPONUCYjy U 3a
WwTa ce 3aaXKy Beh Ha OCHOBY NoOC/befMLa Koje HUXoBa MpuMjeHa y
CTBapHOCTM M3a3mBa. lMoO3HaBarwe [APYLUTBEHWX OAHOCA W BPUjeLHO-
CTW je He3aMjeH/bMBM U0 3Hara CBAKOr MpaBHWKA. Jep OHAje raje
Hema TOr 3Harba N1aKo ce Npubjerasa onpasfaBaky NocTojeher no3mBea-
HKeM Ha nponucaHo. A rfje je To cayyaj umamo rnoysfaH 3Hak Hemohu
3BAHWYHUX CHara v HNX0BE WAEOMoruje rnpes CTBapHUM. Y TOM CMU-
cny, bornwmheBo Ajeno He camo [a y4u, OHO U ONMOMUHLE.

Dragan Vukcevic¢
SUR UNE SENTENCE JURIDIQUE
Résumé

L'objet de ce travail est I'analyse d'une sentence juridique contenue
dans l'artiCle 993 du Code civil de BogiSi¢ et congue en cés termes: »Qui ne
sait que les termes de loi, il ne connait pas la loi jusqua ce qgtl'il ne com-
prenne_sa_raison détre«. o o

. On insiste sur la nécessité d'une explication sociologique des normes.
Si on n'a pas de_connaissance des relations sociales et des valeurs d'ou les
normes naissent, il N’y a pas de bonne application ou de réalisation du droit.
La naissance méme du Code civil et la méthodologie dont BogiSic s'est servi
au cours da se realisation sont les meilleurs exemples de l'accés sociologi-
que a I'établissement du droit.

Par cette sentence se réfractent comme a travers un_ prisme les vues
et les conceptions de BogiSi¢c qui ne sont moins significatives et effectives
méme du point de vue actuel.





